methods of gpplication of manure and wastewater to assure use for an agricultura
purpose (e.g., certain applications to frozen, snow covered or saturated land) to
prevent imparment of water qudity; 4) address risk of contamination via groundwater
with adirect hydrologica connection to surface water; 5) address the risk of improper
manure application off-gte by ether requiring that the CAFO operator obtain from off-
gterecipients a certification that they are land applying CAFO manure according to
proper agricultura practices or requiring the CAFO to provide information to manure
recipients and keep appropriate records of off-gte transfers, or both; and 6) establish
design standards to account for chronic storm events.

Today’ s proposal would aso:

C clarify EPA’sinterpretation of the agricultural orm water exemption and its
implications for land gpplication of manure both a the CAFO and off-dte; and
C clarify application of the CWA to dry wegther discharges a AFOs.

EPA is seeking comment on the entire proposal. Throughout the preamble, EPA identifies
specific components of the proposed rule on which comment is particularly sought.

1. Background

A. The Clean Water Act

Congress passed the Federa Water Pollution Control Act (1972), also known as the Clean
Water Act (CWA), to “restore and maintain the chemical, physicd, and biologica integrity of the
nation'swaters.” (33 U.S.C. § 1251(a)). The CWA establishes a comprehensive program for
protecting our nation’s waters. Among its core provisions, the CWA prohibits the discharge of
pollutants from a point source to waters of the U.S. except as authorized by a Nationd Pollutant
Discharge Elimination System (NPDES) permit. The CWA establishes the NPDES permit program to
authorize and regulate the discharges of pollutants to waters of the U.S. EPA hasissued
comprehensive regulations that implement the NPDES program at 40 CFR Part 122. The CWA dso
provides for the development of technology-based and water quality-based effluent limitations thet are
imposed through NPDES permits to control discharges of pollutants.

1. The National Pollutant Discharge Elimination System (NPDES) Permit
Program
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Under the NPDES permit program, al point sources that directly discharge pollutants to waters
of the U.S. must apply for aNPDES permit and may only discharge pollutants in compliance with the
terms of that permit. Such permits must include any nationdly established, technology based effluent
discharge limitations (i.e., effluent guiddines) (discussed below, in subsection 111.A.2). In the absence
of nationd effluent limitations, NPDES permit writers must establish technology based limitations and
standards on a case-by-case basis, based on their “best professiona judgement (BPJ).”

Water quality-based effluent limits also are included in a permit where technol ogy-based limits
are not sufficient to ensure compliance with State water quaity standards that apply to the receiving
water or where required to implement a Totd Maximum Daily Load (TMDL). Permits may aso
include speific best management practices to achieve effluent limitations and standards, typicaly
included as specid conditions. In addition, NPDES permits normaly include monitoring and reporting
requirements, and standard conditions (i.e., conditions that apply to al NPDES permits, such asthe
duty to properly operate and maintain equipment and trestment systems).

NPDES permits may be issued by EPA or a State, Territory, or Tribe authorized by EPA to
implement the NPDES program. Currently, 43 States and the Virgin Idands are authorized to
adminigter the base NPDES program (the base program includes the federa requirements applicable to
AFOs and CAFOs). Alaska, Arizona, the Digtrict of Columbia, 1daho, Maine, Massachusetts, New
Hampshire, and New Mexico are not currently authorized to implement the NPDES program. In
addition, Oklahoma, while authorized to administer the NPDES program, does not have CAFO
regulatory authority. No tribeis currently authorized.

A NPDES permit may be ether an individua permit tailored for a single facility or agenerd
permit gpplicable to multiple facilities within a pecific category. Prior to the issuance of an individua
permit, the owner or operator submits a permit application with facility-specific information to the
permit authority, who reviews the information and prepares a draft permit. The permit authority
prepares afact sheet explaining the draft permit, and publishes the draft permit and fact sheet for public
review and comment. Following congderation of public comments by the permit authority, afina
permit isissued. Specific procedura requirements gpply to the modification, revocation and reissuance,
and termination of a NPDES permit. NPDES permits are subject to a maximum 5-year term.

Generd NPDES permits are available to address a category of discharges that involve smilar
operations with amilar wastes. Generd permits are not devel oped based on facility-specific
information. Instead, they are developed based on data that characterize the type of operations being
addressed and the pollutants being discharged. Once agenerd permit is drafted, it is published for
public review and comment accompanied by afact sheet that explains the permit. Following EPA or
State permit authority consideration of public comments, afind generd permit isissued. The generd
permit specifies the type or category of facilities that may obtain coverage under the permit. Those
facilities that fall within this category then must submit a“notice of intent” (NOI) to be covered under
the generd permit to gain permit coverage. [Under 40 CFR 122.28(b)(2)(vi), the permit authority also
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may notify adischarger that it is covered under a genera permit even where that discharger has not
submitted a notice of intent to be covered by the permit.] EPA anticipates that the Agency and
authorized States will use general NPDES permitsto a greater extent than individua permits to address
CAFOs.

2. Effluent Limitation Guiddines and Standards

Effluent limitation guiddines and standards (which we dso refer to today as “ effluent
guiddines’ or “ELG”") are nationd regulations that establish limitations on the discharge of pollutants by
industrid category and subcategory. These limitations are subsequently incorporated into NPDES
permits. The effluent guidelines are based on the degree of control that can be achieved using various
levels of pallution control technology, as outlined below. The effluent guidelines may dso include non-
numeric effluent limitations in the form of best management practices requirements or directly impose
best management practices as appropriate.

a. Best Practicable Control Technology Currently Available
(BPT)--Section 304(b)(1) of the CWA

In the guiddines for an industry category, EPA defines BPT effluent limits for conventiond,
toxic, and non-conventiona pollutants. In specifying BPT, EPA looks at a number of factors. EPA first
consders the cost of achieving effluent reductionsin relation to the effluent reduction benefits. The
Agency aso consders the age of the equipment and facilities, the processes employed and any required
process changes, engineering aspects of the control technologies, non-water qudity environmenta
impacts (including energy requirements), and such other factors as the Agency deems appropriate
(CWA 304(b)(1)(B)). Treditiondly, EPA establishes BPT effluent limitations based on the average of
the best performances of facilities within the industry of various ages, sSizes, processes or other common
characterigics. Where exiging performance is uniformly inadequate, EPA may require higher leves of
contral than currently in place in an industria category if the Agency determines that the technology can
be practicaly gpplied.

b. Best Available Technology Economically Achievable
(BAT)--Section 304(b)(2) of the CWA

In generd, BAT effluent limitations represent the best existing economically achievable
performance of direct discharging plantsin the industria subcategory or category. Thefactors
conddered in ng BAT include the cost of achieving BAT effluent reductions, the age of
equipment and facilities involved, the processes employed, engineering aspects of the control
technology, potentid process changes, non-water quality environmenta impacts (including energy
requirements), and such factors as the Administrator deems gppropriate. The Agency retains
considerable discretion in assigning the weight to be accorded to these factors. An additiona statutory
factor conddered in setting BAT is economic achievability. Generdly, the achievability is determined
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on the basis of the totd cost to the industrid subcategory and the overdl effect of the rule on the
indudry'sfinancid hedth. BAT limitations may be based on effluent reductions attainable through
changesin afacility's processes and operations. Aswith BPT, where existing performance is uniformly
inadequate, BAT may be based on technology transferred from a different subcategory within an
industry or from another industrial category. BAT may be based on process changes or interna
controls, even when these technologies are not common industry practice.

C. Best Conventional Pollutant Control Technology (BCT)--Section
304(b)(4) of the CWA

The 1977 amendments to the CWA required EPA to identify effluent reduction levels for
conventiond pollutants associated with BCT technology for discharges from exigting industria point
sources. BCT isnot an additiona limitation, but replaces Best Available Technology (BAT) for control
of conventiond pollutants. 1n addition to other factors specified in Section 304(b)(4)(B), the CWA
requires that EPA establish BCT limitations after consideration of atwo part " cost-reasonableness’ test.
EPA explained its methodology for the development of BCT limitationsin July 1986 (51 FR 24974).
Section 304(8)(4) designates the following as conventiond pollutants: biochemica oxygen demand
(BOD,), tota suspended solids (TSS), fecd coliform, pH, and any additiona pollutants defined by the
Adminigtrator as conventiond. The Administrator designated oil and grease as an additiona
conventiona pollutant on July 30, 1979 (44 FR 44501).

d. New Sour ce Perfor mance Standar ds (NSPS)--Section 306 of the
CWA

NSPS reflect effluent reductions that are achievable based on the best available demonstrated
control technology. New facilities have the opportunity to ingtal the best and most efficient production
processes and wastewater treatment technologies. As aresult, NSPS should represent the greatest
degree of effluent reduction attainable through the gpplication of the best available demongtrated control
technology for al pollutants (i.e., conventiond, non- conventiond, and priority pollutants). In
establishing NSPS, EPA is directed to take into consderation the cost of achieving the effluent
reduction and any non-water quality environmental impacts and energy requirements.

B. History of EPA Actionsto Address CAFOs

EPA’ s regulation of wastewater and manure from CAFOs dates to the 1970s. The existing
NPDES CAFO regulations were issued on March 18, 1976 (41 FR 11458). The existing national
effluent limitations guiddine and standards for feedlots were issued on February 14, 1974 (39 FR.
5704).

By 1992, it became agpparent that the regulation and permitting of CAFOs needed review due
to changesin the livestock industry, specificaly the consolidation of the industry into fewer, but larger
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operations. 1n 1992, the Agency established aworkgroup composed of representatives of State
agencies, EPA regional staff and EPA headquarters staff to addressissuesrelated to CAFOs. The
workgroup issued The Report of the EPA/Sate Feedlot Workgroup in 1993. One of the
workgroup’ s recommendations was that the Agency should provide additiona guidance on to how
CAFOs are regulated under the NPDES permit program. The Agency issued such guidance, entitled
Guide Manual On NPDES Regulations For Concentrated Animal Feeding Operations, in
December 1995.

Massive spills of hog manure (see Section V.B.1.c) and Pfiesteria outbreaks (see Section
V.C.1.a), continued industry consolidation, and increased public avareness of the potential
environmenta and public hedlth impacts of anima feeding operations resulted in EPA taking more
comprehengve actions to improve existing regulatory and voluntary programs. In 1997, dialogues were
initiated between EPA and the poultry and pork livestock sectors. On December 12, 1997, the Pork
Diadogue participants, including representatives from the National Pork Producers Council (NPPC) and
officiasfrom EPA, U.S. Department of Agriculture (USDA), and severd States, issued a
Comprehensive Environmental Framework for Pork Production Operations. Continued
discussions between EPA and the NPPC led to development of a Compliance Audit Program
Agreement (CAP Agreement) that is available to any pork producer who participatesin NPPC's
environmenta assessment program. The CAP Agreement for pork producers was issued by the
Agency on November 24, 1998. Under the agreement, pork producers that voluntarily have their
fecilities ingpected are eigible for reduced penaties for any CWA violations discovered and corrected.
The Poultry Diaogue produced a report in December 1998 that established a voluntary program
focused on promoting protection of the environment and water qudity through implementation of litter
management plans and other actions. Environmental Framework and Implementation Strategy: A
Voluntary Program Developed and Adopted by the Poultry Industry, Adopted at the December 8-
9, 1998 meeting of the Poultry Industry Environmenta Diaogue (U.S. Poultry and Egg Association).

President Clinton and Vice President Gore announced the Clean Water Action Plan (CWAP)
on February 19, 1998. The CWAP describes the key water quality problems our nation faces today
and suggests both a broad plan and specific actions for addressing these problems. The CWAP
indicated that polluted runoff isthe greatest source of water quaity problemsin the United States today
and that stronger polluted runoff controls are needed. The CWAP goes on to state that one important
aspect of such contralsisthe expanson of CWA permit controls, including those applicable to large
facilities such as CAFOs.

The CWAP included two key action items that address animal feeding operations (AFOs).
Firg, it gated that EPA should publish and, upon considering public comments, implement an AFO
strategy for important and necessary EPA actions on standards and permits. EPA published a Draft
Strategy for Addressing Environmental and Public Health Impacts from Animal Feeding
Operations in March 1998 (draft AFO Strategy). In accordance with EPA’s draft AFO Strategy,
EPA’s Office of Enforcement and Compliance Assurance (OECA) dso issued the Compliance
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Assurance Implementation Plan for Animal Feeding Operationsin March 1998. This plan
describes compliance and enforcement efforts being undertaken to ensure that CAFOs comply with
existing CWA regulations. Second, the CWAP dated that EPA and USDA should jointly develop a
unified nationa dtrategy to minimize the water quaity and public health impacts of AFOs. EPA and
USDA jaintly published a draft Unified National Strategy for Animal Feeding Operations
(hereinafter Unified National AFO Strategy) on September 21, 1998 and, after sponsoring and
participating in 11 public listening sessons and congdering public comments on the draft strategy,
published afind Unified National AFO Strategy on March 9, 1999. Thisjoint Strategy was generdly
consstent with and superceded EPA’ s draft AFO Strategy.

The Unified National AFO Strategy establishes nationa gods and performance expectations
for dl AFOs. The generd god isfor AFO owners and operators to take actions to minimize water
pollution from confinement facilities and land where manure is gpplied. To accomplish thisgod, the
AFO Strategy established anationa performance expectation that al AFOs should develop and
implement technicaly sound, economicdly feesble, and Ste-gpecific comprehensive nutrient
management plans (CNMPs) to minimize impacts on water qudity and public hedth.

The Unified National AFO Strategy identified seven Strategic issues that should be addressed
to better resolve concerns associated with AFOs. These include: 1) fostering CNM P development and
implementation; 2) accelerating voluntary, incentive-based programs; 3) implementing and improving
the existing regulatory program; 4) coordinating research, technica innovation, compliance assstance,
and technology transfer; 5) encouraging industry leadership; 6) increasing data coordination; and 7)
establishing better performance measures and greater accountability. Today’s proposed rule primarily
addresses drategic issue three: implementing and improving the existing AFO regulatory program.

The Unified National AFO Strategy observed that, for the mgjority of AFOs (estimated in the
AFO Strategy as 95 percent), voluntary efforts founded on locdly led conservation, education, and
technical and financid assistance would be the principa gpproach for asssting owners and operatorsin
developing and implementing site-gpecific CNMPs and reducing water pollution and public hedth risks.
Future regulatory programs would focus permitting and enforcement priorities on high risk operations,
which were expected to congtitute the remaining 5 percent. EPA estimates that today’ s proposa
would result in permit coverage for approximately 7 percent of AFOs under the two-tier structure, and
between 4.5 percent and 8.5 percent of AFOs under the three-tier structure.

Following publication of the Unified National AFO Strategy, EPA issued on August 6, 1999
the Draft Guidance Manual and Example NPDES Permit for CAFOs for a 90-day public comment
period. EPA undertook development of this new guidance manual in order to provide permit writers
with improved guidance on gpplying the exigting regulations to a changing industry. While the guidance
manua has not been findized, many of the issues discussad in the draft guidance manud are dso
addressesin today’s preamble. EPA expects to issue fina, revised permitting guidance to reflect the
revised CAFO regulations when they are published in fina form.
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C. What Requirements Apply to CAFOs?

The discussion below provides an overview of the scope and requirements imposed under the
exiging NPDES CAFO regulaions and feedlot effluent limitations guiddines. It dso explainsthe
relationship of these two regulations, and summarizes other federd and State regulations that potentidly
affect AFOs.

1. What are the Scope and Requirements of the Existing NPDES
Regulationsfor CAFOs?

Under existing 40 CFR 122.23, an operation must be defined as an animal feeding operation
(AFO) before it can be defined as a concentrated animd feeding operation (CAFO). Theterm “anima
feeding operation” is defined in EPA regulaions asa“lot or facility” where animals * have been, are, or
will be stabled or confined and fed or maintained for atota of 45 days or morein any 12 month period
and crops, vegetation[,] forage growth, or post-harvest residues are not sustained in the normal
growing season over any portion of the lot or facility.” This definition isintended to enable the NPDES
authorized permitting authority to regulate facilities where animas are stabled or confined and wasteis
generated.

Once afacility meets the AFO definition, its Size, based upon the total numbers of animas
confined, isakey factor in determining whether it isa CAFO. To define these various livestock
sectors, EPA established the concept of an “anima unit” (AU), which varies according to animd type.
Each livestock type, except poultry, is assgned a multiplication factor to facilitate determining the total
number of AU at afacility with more than one animd type.  These multiplication factors are asfollows:
Slaughter and feeder cattle - 1.0, Mature dairy cattle - 1.4, Swine weighing over 25 kilograms
(approximately 55 pounds) - 0.4, Sheep - 0.1, Horses - 2.0. There are currently no animal unit
conversons for poultry operations. The regulations, however, define the totad number of animals
(subject to waste handling technology restrictions) for pecific poultry types that make these operations
subject to the regulation. (40 CFR Part 122, Appendix B).

Under the exigting regulations, an animad feeding operation is a concentrated animd feeding
operation if it meets the regulatory CAFO definition or if it is desgnated asa CAFO. The regulaions
automatically define an AFO to be a CAFO if either more than 1,000 AU are confined at the facility, or
more than 300 AU are confined at the facility and: (1) pollutants are discharged into navigable waters
through a manmade ditch, flushing system, or other smilar man-made device; or (2) pollutants are
discharged directly into waters that originate outside of and pass over, across, or through the facility or
come into direct contact with the confined animals. However, no animd feeding operation is defined as
aCAFO if it discharges only in the event of a 25-year, 24-hour storm event (dthough it sill may be
designated asa CAFO). Although they are not automaticdly defined as a CAFO, facilities ftill may be
designated as a CAFO even if they discharge only in a 25-year, 24-hour storm event.
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An AFO can dso become a CAFO through designation. The NPDES permitting authority
may, on a case-by-case bas's, after conducting an on-site inspection, designate any AFO asa CAFO
based on afinding that the facility “is a sgnificant contributor of pollution to the waters of the United
States.” (40 CFR 122.23(c)). Pursuant to 40 CFR 122.23(c)(1)(i)-(v) the permitting authority shall
consder saverd factors making this determination, including: (1) the Sze of the operation, and amount
of waste reaching waters of the U.S.; (2) the location of the operation relative to waters of the U.S,; (3)
the means of conveyance of anima waste and process waste waters into waters of the U.S,; and (4)
the dope, vegetation, rainfal and other factors affecting frequency of discharge. A facility with 300
anima units or less, however, may not be designated as a CAFO unless pallutants are discharged into
waters of the U.S. through a man-made ditch, flushing system, or other smilar man-made device, or are
discharged directly into waters of the U.S. which originate outsde of the facility and pass over, across
or through the facility or otherwise come into direct contact with the animals confined in the operation.

Once defined or designated as a CAFO, the operation is subject to NPDES permitting. As
described above, a permit contains the specific technol ogy-based effluent limitations (whether based on
the effluent guidelines or BPJ); water quality-based limits if gpplicable; specific best management
practices, monitoring and reporting requirements; and other slandard NPDES conditions.

2. What arethe Scope and Requirements of the Existing Feedlot Effluent
Guidelines?

In 1974, EPA promulgated effluent limitations guidelines applicable to CAFOs (40 CFR Peart
412) and established in those regulations the technol ogy-based effluent discharge standards for the
facilities covered by the guiddines. The effluent guiddines for the feedlots point source category have
two subparts: Subpart B for ducks, and Subpart A for dl other feedlot animas. Under the existing
regulation, Subpart A covers: beef cattle; dairy cattle; swine; poultry; sheep; and horses. Further, the
effluent guidelines apply only to facilitieswith 1,000 AU or gregter. Today’s revisonsto the effluent
guiddines affect only the guiddines for the beef, dairy, swine, poultry and ved subcategories, while the
NPDES revisons are gpplicable to al confined animd types.

The current feedlot effluent guiddines based on BAT prohibit discharges of process wastewater
pollutants to waters of the U.S. except when chronic or catastrophic storm events cause an overflow
from afacility designed, constructed, and operated to hold process-generated wastewater plus runoff
from a 25-year, 24-hours storm event. Animal wastes and other wastewater that must be controlled
include: (1) spillage or overflow from anima or poultry watering systems, washing, cleaning, or flushing
pens, barns, manure pits, or other feedlot facilities, direct contact swimming, washing, or pray cooling
of animals, and dust control; and (2) precipitation (rain or snow) which comesinto contact with any
manure, litter, or bedding, or any other raw materia or intermediate or fina materia or product used in
or resulting from the production of animals or poultry or direct products (e.g., milk or eggs). 40 CFR
412.11.
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As described above, in those cases where the feedl ot effluent guiddines do not gpply to a
CAFO (i.e, the operation confines fewer than 1,000 anima units), the permit writer must develop, for
inclusion in the NPDES permit, technol ogy-based limitations based on best professona judgement

(BPJ).

3. What Requirements May be Imposed on AFOs Under the Coastal Zone
Act Reauthorization Amendments of 1990 (CZARA)?

In the Coastal Zone Act Reauthorization Amendments of 1990 (CZARA), Congress required
States with federaly-gpproved coastad zone management programs to develop and implement coastal
nonpoint pollution control programs. Thirty-three (33) States and Territories currently have federdly
approved Coastal Zone Management programs. Section 6217(g) of CZARA cdled for EPA, in
consultation with other federa agencies, to develop guidance on “ management measures’ for sources of
nonpoint source pollution in coastdl waters. In January 1993, EPA issued its Guidance Specifying
Management Measures for Sources of Nonpoint Pollution in Coastal Waters which addressesfive
magjor source categories of nonpoint pollution: urban runoff, agriculture runoff, forestry runoff, marinas
and recregtiond boeating, and hydromodification.

Within the agriculture runoff nonpoint source category, the EPA guidance specificdly included
management measures gpplicable to al new and exiding “ confined animd facilities” The guidance
identifies which facilities congtitute large and small confined animd fadilities based soldy on the number
of animas or animd units confined (the manner of discharge is not consdered). Under the CZARA
guidance: alarge beef feedlot contains 300 head or more, asmall feedlot between 50-299 head; alarge
dairy contains 70 head or more, asmdl dairy between 20-69 head; alarge layer or broiler contains
15,000 head or more, asmall layer or broiler between 5,000-14,999 head; alarge turkey facility
contains 13,750 head or more, asmall turkey facility between 5,000-13,749 head; and alarge swine
facility contains 200 head or more, a smdl swine facility between 100-199 heed.

The thresholds in the CZARA guidance for identifying large and smdl confined animd facilities
are lower than those established for defining CAFOs under the current NPDES regulations. Thus, in
coadtd States the CZARA management measures potentialy apply to a greater number of smal
facilities than the existing CAFO definition. Despite the fact that both the CZARA management
measures for confined animd facilities and the NPDES CAFO regulations address Smilar operations,
these programs do not overlap or conflict with each other. Any CAFO facility, defined by 40 CFR
Part 122, Appendix B, that has a NPDES CAFO permit is exempt from the CZARA program. If a
facility subject to CZARA management measuresis later designated a CAFO by aNPDES permitting
authority, the facility is no longer subject to CZARA. Thus, an AFO cannot be subject to CZARA and
NPDES permit requirements at the same time.

EPA’s CZARA guidance provides that new confined animd facilities and exiding large
confined animd facilities should limit the discharge of facility wastewater and runoff to surface waters by
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storing such wastewater and runoff during storms up to and including discharge caused by a 25-year,
24-hour frequency storm. Storage structures should have an earthen or plastic lining, be constructed
with concrete, or condtitute atank. All exigting smdl facilities should design and implement systems that
will collect solids, reduce contaminant concentrations, and reduce runoff to minimize the discharge of
contaminantsin both facility wastewater and in runoff caused by storms up to and including a 25-yesr,
24-hour frequency sorm. Existing small facilities should substantidly reduce pollutant loadings to
ground water. Both large and smdll facilities should aso manage accumulated solidsin an appropriate
wadte utilization system. Approved State CZARA programs have management measures in conformity
with this guidance and enforceable policies and mechanisms as necessary to assure thelr

implementation.

In addition to the confined animd facility management measures, the CZARA guidance dso
includes a nutrient management measure that isintended to be gpplied by States to activities associated
with the application of nutrients to agricultura lands (including the application of manure). The god of
this management measure is to minimize edge of field ddivery of nutrients and minimize the leaching of
nutrients from the root zone.

The nutrient management measures provide for the development, implementation, and periodic
updating of a nutrient management plan. Such plans should address. application of nutrients at rates
necessary to achieve redigtic crop yidds, improved timing of nutrient gpplication; and the use of
agronomic crop production technology to increase nutrient use efficiency. Under this management
measure, nutrient management plans include the following core components. farm and field maps
showing acreage, crops, and soils; redigtic yield expectations for the crops to be grown; a summary of
the nutrient resources available to the producer; an evauation of field limitations based on environmentd
hazards or concerns, use of the limiting nutrient concept to establish the mix of nutrient sources and
requirements for the crop based on redigtic crop expectations; identification of timing and application
methods for nutrients; and provisions for proper calibration and operation of nutrient application
equipment.

4, How Are CAFOs Regulated By States?

NPDES permits may be issued by EPA or a State authorized by EPA to implement the
NPDES program. Currently, 43 States and the Virgin Idands are authorized to administer the NPDES
program. Oklahoma, however, has not been authorized to administer the NPDES program for
CAFOs.

To become an authorized NPDES date, the State' s requirements must, at aminimum, be as
stringent as the requirements imposed under the federa NPDES program. States, however, may
impose requirements that are broader in scope or more stringent than the requirements imposed at the
federa levd. In States not authorized to implement the NPDES program, the appropriate EPA
Regiond officeis repongble for implementing the program.
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State efforts to control pollution from CAFOs have been inconsistent to date for a variety of
reasons. Many States have only recently focused attention on the environmental challenges posed by
the emergence of increasing consolidation of CAFOs into larger and larger operations. Others have
traditionally viewed AFOs as agriculture, and the reluctance to regulate agriculture has prevented
programs from keeping pace with achanging industry. Many states have limited resources for
identifying which facilities are CAFOs, or which may be inappropriately claming the 25-year, 24-hour
gorm permit excluson. Some states with alarge number of broiler and laying operations do not
aggressively try to permit these facilities under NPDES because the technology requirements for these
operaionsin the existing regulation are outdated.

Another reason States may not have issued NPDES permits to CAFOsiis the concern over
potentialy causing operations to lose cost-share money available under EPA’ s Section 319 Nonpoint
Source Program and other assistance under USDA’ s Environmenta Quality Incentive Program
(EQIP). Once afacility is consdered a point source under NPDES, the operation is not digible for
cost sharing under the Section 319 nonpoint source program. The USDA EQIP program, however, is
available to most facilities, and being a permitted CAFO is not areason for exclusion from the EQIP
program. Although EQIP funds may not be used to pay for construction of storage facilities at
operations with greater than 1,000 USDA animd units (USDA uses a different definition of animd units
than EPA); EQIP is available to these facilities for technica assistance and financia assstance for other
practices.

To gather information on State activities concerning AFOs, EPA assembled information into a
report entitled, “ State Compendium: Programs and Regulatory Activities Related to Anima Feeding
Operations, Fina Report,” dated December 1999, and continues to update information concerning
state operations (see “ Profile of NPDES Permits and CNMP Permit Requirements for CAFOs,”
updated periodicaly). The following discussion draws on information from these reports.

EPA edtimates that, under the existing EPA regulations, approximately 9,000 operations with
more than 1,000 AU are CAFOs and should be permitted, and approximately 4,000 operations with
300 AU to 1,000 AU should be permitted. However, only an estimated 2,520 CAFOs are currently
covered under either agenerd permit or anindividud permit. The 43 states authorized to implement
the NPDES program for CAFOs have issued coverage for approximately 2,270 facilities, of which
about 1,150 facilities are under generd permits and about 1,120 facilities are under individua permits.
Of these states, 32 states administer their NPDES CAFO program in combination with some other
State permit, license, or authorization program. Often, this additiond State authorization isa
congtruction or operating permit. Eight of the states regulate CAFOs exclusvely under their State
NPDES authority, while three others have chosen to regulate CAFOs solely under State non-NPDES
programs. EPA information indicates that, as of December, 1999, seventeen of the 43 States
authorized to administer the NPDES program for CAFOs have never issued an NPDES permit to a
CAFO.
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Of the seven gtates not authorized to administer the NPDES program, four rely solely on
federa NPDES permitsto address CAFOs. As of December 1998, EPA has issued coverage for
goproximately 250 facilities under generd NPDES permits.

Virtudly al NPDES authorized states use the federd CAFO definition in their State NPDES
CAFO program. Mogt states aso use the federa definition for State non-NPDES CAFO programs.
Five States, however, have developed unique definitions for their non-NPDES livestock regulatory
programs that do not follow the federd definition. These five States typically base their definition on the
number of animals confined, weight of animas and design capacity of waste control system, or gross
income of agricultura operation. For example, Alabama s new generd State NPDES permit covers dl
operationswith a least 250 animad units. Similarly, Minnesota issues State (non-NPDES) feedlot
permits to facilities with more than 10 animd units. Minnesota aso issues individual NPDES permitsto
CAFOs as defined under the exigting federd regulations.

The regulation of CAFOsis chalenging, in part, because of the large number of facilities across
the country. There are approximately 376,000 AFOs. Regulating, for example, 5 percent of AFOs
would result in some 18,800 permittees. One way of reducing the administrative burden associated
with permitting such large numbers of facilities is through the use of generd permits. NPDES
regulations provide that genera permits may be issued to cover a category of dischargers that involves
smilar operations with smilar wastes. Operations subject to the same effluent limitations and operating
conditions, and requiring Smilar monitoring are the types of facilities most gppropriatdy regulated under
agenera permit. EPA and some authorized States are using generd permits to regulate CAFOs, and
this trend appears to be increasing.

As mentioned, seventeen of the 43 States authorized to issue NPDES CAFO permits have
never issued an NPDES permit to a CAFO, athough many regulate CAFOs under non-NPDES
programs. Under current regulations, an anima feeding operation that discharges only in the event of a
25-year, 24-hour storm event is not considered to meet the definition of a CAFO (dthough it may il
be designated as a CAFO). EPA bdievesthat many of these facilities have in fact discharged in
circumstance other than the 25-year/24-hour storm and should be required to obtain a permit.

The number of non-NPDES permits issued to AFOs grestly exceeds the number of NPDES
permitsissued. Although the information may be incomplete on the number of state permitsissued,
more than 45,000 non-NPDES permits or forma authorizations are known to have been issued through
gate AFO programs. The non-NPDES State authorizations often are only operating permits or
gpprovas required for congtruction of waste disposa systems. While some impose terms and
conditions on discharges from the CAFO, EPA bdlieves that many would not meet the standards for
gpprova as NPDES permits. Because these are not NPDES permits, none meet the requirement for
federd enforceshility.
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Minnesota aone has issued nearly 25,000 State feedlot permits. Kansas has issued more than
2,400 State permits, of which 1,500 have been to facilities with more than 300 animd units. Indiana
has issued more than 4,000 letters of approva to AFOs within the State. South Carolina hasissued
2,000 congtruction permits.

With regard to the discharge standards included in permits, 28 NPDES authorized States have
adopted the federd feedlot effluent guidelines, while five authorized States use a more stringent limit.
These more stringent limits partiadly or totally prohibit discharges related to storm events. For example,
Arkansas regulations prohibit discharges from liquid waste management systems, including those
resulting from periods of precipitation greater than the 25-year, 24-hour storm event. In addition,
Cdiforniaand North Carolina rules provide for no discharge from new waste control structures even
during 100 year storms. Numerous State CAFO permit programs aso impaose requirements thet are
broader in scope than the existing federal CAFO regulations.

Twenty-two States have adopted laws that their environmenta regulations cannot be more
retrictive than the specific requirementsin the federa regulations. Should any of these Sates
experience environmenta problems with CAFOs, they must rely on gppropriate state regulations no
more dringent than the federd rules.

Thirty-four States explicitly impose at least some requirements that address land application of
manure and wastewater as part of either their NPDES or non-NPDES program. The most common
requirements among these Statesis that CAFO manure and wastewater, when managed through land
application, be land applied in accordance with agronomic rates and that the operator develop and use
awaste management plan. Although some States do not address how agronomic rates should be
determined, many base it on the nitrogen needs of crops, while some require consideration of
phosphorus aswell. The complexity of waste management plans aso varies between states. Some
dates have very detailed requirements for content of waste management plans, while others do not.
Generally, CAFO operators are asked to address estimates of annual nutrient value of waste, schedules
for emptying and gpplying wastes, rates and locations for applying wastes, provisons for determining
agronomic rates, and provisions for conducting required monitoring and reporting.

Although datawas not available for al States, State agency staff dedicated to AFOs has
increased over the last five years. In generd, State staff dedicated to AFOsisrdatively smal, with
average staff numbers being below four full-time employees. Severd States do not have any daff
specificaly assgned to manage water quality impacts from AFOs. However, States such as Arkansss,
Minnesota, Wisconsin, and Nebraska doubled their saff commitment to AFOs within the last five
years. The most notable increases in State aff assgned to address AFOs were in lowa and North
Carolina. Kansas, Minnesota, and North Carolina have the largest AFO staffsin the country, with
each having more than 20 full time employees.
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One indication that States have an increasing interest in expanding their efforts to control water
quaity impacts from AFOs is the promulgation of new State AFO regulations and program initiatives.
At least twelve States have developed new regulations related to AFOs since 1996. (AL, IN, KS, KY,
MD, MS, NC, OK, PA, VT, WA, WY). Kansas, Kentucky, North Carolina, and Wyoming passed
legidation regarding swine fadilities, with Kentucky and North Carolinaimposng moratoriums on the
expangon of hog AFOs until State management/regulatory plans could be developed. Similarly,
Mississippi dso hasimposed a 2-year moratorium on any new CAFOs. Alabama s recent efforts
include developing an NPDES generd permitting rule and a Memorandum of Agreement with EPA
outlining State agency responghilities as they rdate to CAFOs. Washington's Dairy Law subjects dl
dairy farms with more than 300 anima units to permitting and requires each facility to develop nutrient
management plans gpproved by the National Conservation Resource Service. Indiana’ s Confined
Feeding Control Law aso requires AFOs to develop waste management plans and recelve State
approval for operating AFOs.

In conclusion, the implementation of CAFO programs varies from state-to-gate, as doesthe
implementation of NPDES programs for CAFOs by NPDES authorized sates. Asanima production
continues to become more industrialized nationwide, a coherent and systematic gpproach to
implementing minimum standards is needed to ensure consistent protection of water quality. Today's
proposa will continue to promote a systematic approach to establishing industry standards that are
protective of human hedlth and the environment.

D. How Do Today’s Proposed Revisions Compar e to the Unified National AFO
Strategy?

Asdescribed in section 111.B, on March 9, 1999, EPA and the U.S. Department of Agriculture
jointly issued the Unified Nationd Strategy for Animal Feeding Operations (Unified AFO Strategy),
which outlined USDA and EPA'’ s plans for achieving better control of pollution from anima agriculture
under exigting regulations. The following is a comparison chart that illustrates how the proposed rule
compares to the Unified AFO Strategy. Table 3-1 compares the proposed CAFO rule requirements
with the Unified AFO Strategy and identifies whether the proposed requirements are consstent with or
not addressed by the Unified AFO Strategy. The table further shows that, overdl, the proposed rule
meets the intent of the Unified AFO Strategy.
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Table 3-1. Proposed Rule/Unified National AFO Strategy Comparison

Consistent Not
With Unified | Addressedin
AFO Unified AFO
Summary of Proposed Rule Strategy Strategy Comment
Proposed Revisonsto NPDES Regulations
Definition of AFO (122.23(a)(2)) - U U The Unified AFO Strategy states CNM Ps should address land application of manure,
AFO includesland application ares; (Sec.31and32)
Clarifies crop languege.
Crop language not explicitly addressed in Unified AFO Strategy.
Definition of CAFO (122.23(a)(3)) - U Alternative thresholds not explicitly addressed in Unified AFO Strategy, athough
Change 1,000 animd unit threshold to Strategy does state EPA will explore dternative ways of defining CAFOs. (Sec. 5,
500 Issue3, Item 2. B.).
The Unified AFO Strategy states that regulatory revisonswill consider risk, burden,
gatutory requirements, enforceability, and ease of implementetion (i.e., clarity of
requirements). (Sec. 5, Issue 3, Item 2).
The Unified AFO Strategy statesthat 5 percent of the AFOs will be subject to the
regulatory program, however, this estimateis provided for the exigting regulatory
program (see Figure 2). No specific percentege is specified in the Strategy for the
revised regulations.
Definition of CAFO (122.23(a)(3)) - U The Unified AFO Strategy states that in revising regulations EPA intends to consider
Include dry poultry operations defining “... large poultry operations, consistent with the size for other anima sectors,
as CAFOs, regardless of the type of watering or manure handling system.” (Sec. 5,
Issue 3, Item 2. B.).
Definition of CAFO (122.23(8)(3)) - U Immeature animals not explicitly addressed in Unified AFO Strategy.
Indude immature animals
Definition of CAFO (122.23) - U The Unified AFO Strategy states EPA will consider “requiring CAFOsto have an

Removes 25 year/ 24-hour orm
provison from definition of CAFO

NPDES permit even if they only discharge during a 25-year, 24-hour or larger gorm
event.” (Sec.5, Issue3, Item 2. B.).
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Consistent Not
With Unified | Addressedin
AFO Unified AFO
Summary of Proposed Rule Strategy Strategy Comment
Definition of Operator (122.23(a)(5)) - U The Unified AFO Strategy states EPA will “explore dternative approachesto
Includes a person who exercises ensuring that corporate entities support the efforts of individual CAFOsto comply
substantia operationa control over a with permits and develop and implement CNMPs” (Sec. 5, Issue 3, Item 2. B.).
CAFO
Designation as a CAFO (122.23(b)) - U The Unified AFO Strategy states EPA will consider “who may designate and the
In authorized States EPA may criteriafor designating certain AFOsas CAFOs.” (Sec. 5, Issue 3, Item 2. B.).
designate an AFO asaCAFO. No
inspection required to designate
facility that was previoudy defined or
designated asa CAFO.
Who must apply for an NPDES permit U The Unified AFO Strategy states “the NPDES authority will issue a permit unlessit
(122.23(c)) - CAFOs must either apply determines that the facility does not have a potentia to discharge. (Sec. 4.2).
for apermit or seek adetermination of
no potentia to discharge.
Co-Permitting (122.23(c)(3)) - U The Unified AFO Strategy states EPA will “explore dternative approachesto
Operators, including any person who ensuring that corporate entities support the efforts of individual CAFOs to comply
exercises subgtantial operationd with permits and develop and implement CNMPs” (Sec. 5, Issue 3, Item 2. B.).
control over aCAFO, must either
apply for apermit or seek a
determination of no potentid to
discharge
Issuance of permit (122.23(d)) - U The Unified AFO Strategy states “the NPDES authority will issue apermit unlessit
Director must issue permit unless she determinesthat the facility does not have a potentia to discharge. (Sec. 4.2).
determines no potentid to discharge.
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Consistent Not
With Unified | Addressedin
AFO Unified AFO
Summary of Proposed Rule Strategy Strategy Comment
No potential to discharge (122.23(e)) - U The Unified AFO Strategy establishes anationa performance expectation thet al
Determination must consider discharge AFOs should develop and implement CNMPs, and that such CNMPs should address
from production area, land gpplication land application of manure. (Sec. 3.1 and 3.2).
areg, and viaground waters that have
adirect hydrologic connection to The Unified AFO Strategy states “ EPA believesthat pollution of groundwater may be
surface waters. aconcern around CAFOs. EPA has noted in other documentsthat a discharge via
hydrologicaly connected groundwater to surface waters may be subject to NPDES
requirements.” (Sec. 4.2).
The Unified AFO Strategy states EPA will consider protecting “ sensitive or highly
vauable water bodies such as Outstanding Natural Resources, sole source aquifers,
wetlands, ground water recharge areas, zones of significant ground/surface water
interaction, and other areas.” (Sec. 5, Issue 3, Item 2. B.).
AFOs not defined or designated U The Unified AFO Strategy states EPA will consider “ darifying whether and under
(122.23(g)) - AFOs subject to NPDES what conditions AFOs may be subject to NPDES requirements.” (Sec. 5, Issue 3, Item
permitting requirementsif they havea 2.B.).
discrete conveyance (i.e,, point
source) discharge from production or
land application that is not entirely
storm water.
Non-AFO land application (122.23(h)) U The Unified AFO Strategy states EPA will consider * clarifying requirements for

- Land application inconsstent with
practicesin 412.31(b) and that result in
point source discharge of pollutantsto
Weaters of the US may be designated
under 122.26(a)(1)(v).

effective management of manure and wastewater from CAFOs whether they are
handled on-site or off-site” (Sec. 5, Issue 3, Item 2. B.).
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Consistent Not
With Unified | Addressedin
AFO Unified AFO
Summary of Proposed Rule Strategy Strategy Comment
Agricultural Storm Water Exemption - U The Unified AFO Strategy states EPA hasin the past and will in the future assume
Discharges from land gpplication area that discharges from the mgjority of agricultural operations are exempt, but thet the
if manureisnot applied in quantities agriculturd storm water exemption would not apply where the discharge is associated
that exceed the land gpplication rates with the land disposd of manure or wastewater from a CAFO and the discharge is not
cdculated using one of the methods the result of proper agriculturd practices. (Sec. 4.4).
specified in 40 CFR 412.31(b)(1)(iv).
CAFO permit requirement U The Unified AFO Strategy states the effluent guiddinesrevisionswill be closdly
(122.23(i)(2)) - CAFOs subject to coordinated with any changes to the NPDES permitting regulations. (Sec. 5, Issue 3,
effluent guiddinesif applicable. ltem2. A)).
CAFO permit requirement (122.23())) - U The Unified AFO Strategy providesthat al AFOs should develop and implement
Prohibits land application of manure CNMPs, and that such CNM Ps should address land application of manure to
that would not serve agricultura minimize impacts on water quality and public hedth. (Sec. 3.1and 3.2).
purpose and would likely result in
pollutant discharge to waters of the
us.
CAFO permit requirement U The Unified AFO Strategy states EPA will consder “clarifying requirements for
(122.23(j)(4)) - Permittee must either effective management of manure and wastewater from CAFOs whether they are
provide information to recipient or, handled on-site or off-site” (Sec. 5, Issue 3, Item 2. B.).
under one co-proposa option, obtain
certification that recipient will land
apply per Permit Nutrient Plan (PNP),
obtain permit, use for other purpose, or
transfer to 3 party.
CAFO permit requirement U The Unified AFO Strategy states EPA will consider “establishing specific monitoring

(122.23(j)(5)) - Permit must require
specified recordkesping.

and reporting requirements for permitted facilities” (Sec. 5, Issue 3, Item 2. B.).

The Unified AFO Strategy provides records should be kept when manure leavesthe
CAFO. (Sec.33).
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Consistent Not
With Unified | Addressedin
AFO Unified AFO
Summary of Proposed Rule Strategy Strategy Comment

Closure (122.23(i)(3)) - AFO must U Not explicitly addressed in Unified AFO Strategy.
maintain permit until it no longer has
wastes generated while it was a CAFO.
Public access (122.23(1)) - Requires U Not explicitly addressed in Unified AFO Strategy.
public accessto list of NOls, list of
CAFOsthat have prepared PNPs, and
access to executive summary of PNP
upon request.
General Permits (122.28) - Notice of U U NOI requirements not explicitly addressed in Unified AFO Strategy.

Intent must include topographic map
and statement re PNP; additiond
criteria specified for when individua
permits may be required.

The Unified AFO Strategy states EPA will consider “requiring individua permits for
CAFOsinsomesdtuations” (Sec.5, Issue 3, Item 2. B.).

Proposed Revisionsto Feedlot Effluent Guidelines Regulations

Production Area - U U The Unified AFO Strategy indicates the existing effluent guiddinesis no discharge
Beef/ Dairy (412.33(8)): No discharge when designed for 25 year, 24-hour storm. (Sec. 5, Issue 3, Item 2. A).

except when designed for 25 year, 24-

hour storm, aso inspect/ correct/ Strategy satesthat in developing the revised effluent guidelines EPA isto assess
pump-out, manage mortdities. Swine/ different management practices that minimize the discharge of pollutants. (Sec. 5,
Poultry (412.43(8)): No discharge. Issue3, Item 2. A).

Land Application (412.33(b) and U PNP has been identified as a specific subsat of a CNMP gpplicable to AFOs subject

412.43(b)) - Develop and Implement
PNP covering the land application
areas under the control of the CAFO.
Also include Best Management
Practices.

to theregulation. Inthis manner it is consistent with the Strategy. It dso reinforces
that the CNMPis gpplicable to dl AFOs (regulatory/ voluntary) while the PNPis only
applicable to those that fal under the regulatory program. It makesaclear digtinction
between the regulatory and voluntary programs addressed in the Strategy.

30



Consistent Not
With Unified | Addressedin
AFO Unified AFO
Summary of Proposed Rule Strategy Strategy Comment
Land Application (412.31(b)(2)(ii)) - U The PNPisasubset of the CNMP. The Strategy identified that CNMPs “ devel oped
PNP Approved by Certified Specidi<. to meet the requirements of the NPDES program in general must be developed by a
cetified specidig, ....". (Sec. 4.6).

New Source Performance Standards U Strategy statesthat in developing the revised effluent guidelines EPA isto evauate
(412.35/45): Vaious additiona the need for different requirementsfor new or expanding operations. (Sec. 5, Issue 3,
requirements. ltem 2. A).
Additional Measures (412.37) - U Strategy satesthat in developing the revised effluent guidelines EPA isto assess

Ingpect/ correct/ pump-out, manage
mortdities; Land application BMPs,
sampling, training, recordkeeping

different management practices that minimize the discharge of pollutants. (Sec. 5,
Issue 3, Item 2. A).

Strategy states that the regulatory revision process will include the establishment of
specific monitoring and reporting requirements for permitted facilities.
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